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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s per  cur i am opi ni on1 t hat  af f i r med a 

c i r cui t  cour t  deci s i on di smi ssi ng a c l ai m by Jonat han Li sowski  

agai nst  Hast i ngs Mut ual  I nsur ance Company f or  under i nsur ed 

mot or i st s cover age under  Li sowski ' s f at her ' s busi ness aut o 

pol i cy.  

¶2 The " f or  a cover ed aut o"  l anguage on whi ch t hi s case 

t ur ns i s subst ant i ve l anguage t hat  appear s i n sever al  pl aces i n 

t he pol i cy,  i ncl udi ng t he endor sement  page.   When t he pr ovi s i ons 

                                                 
1 Li sowski  v.  Hast i ngs Mut .  I ns.  Co. ,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  31,  2008) .  
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of  t he pol i cy ar e r ead t oget her ,  t he l anguage i s not  ambi guous.   

We agr ee wi t h t he r easoni ng of  Cr andal l  v.  Soci et y I nsur ance,  

2004 WI  App 34,  269 Wi s.  2d 765,  676 N. W. 2d 174,  and we bel i eve 

i t  cont r ol s her e.   Li ke Cr andal l ,  t hi s case concer ns an 

under i nsur ed mot or i st  ( UI M)  endor sement  t o a busi ness aut o 

pol i cy;  al so,  l i ke Cr andal l ,  i t  i nvol ves an i nj ur ed par t y who i s 

not  t he named i nsur ed,  a dr i ver  who i s not  an i nsur ed under  t he 

pol i cy,  and a vehi c l e not  l i s t ed i n t he pol i cy.   Even i f  t he 

cover ed aut o l anguage i s char act er i zed as an excl usi on i n t he 

UI M endor sement ,  i t  i s  val i d when t he condi t i ons i n Wi s.  St at .  

§ 632. 32( 5) ( j ) ( 2005- 06) 2 ar e sat i sf i ed,  as t hey ar e her e.   We 

t her ef or e af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .   BACKGROUND 

¶3 Thi s case i nvol ves a f ami l y wi t h mul t i pl e per sonal  and 

busi ness vehi c l es i nsur ed under  pol i c i es pur chased f r om t hr ee 

compani es.   Denni s Li sowski ,  a f ar mer ,  owned a Chevy Lumi na,  a 

Chevy pi ckup,  a Dodge Avenger ,  and a Mack semi  t r act or .   He 

bought  i nsur ance pol i c i es f or  t he Lumi na and t he pi ckup f r om 

Fi r st  Communi t y I nsur ance Company but  al l owed t he pol i c i es t o 

l apse.   He had pur chased t he Avenger  f or  hi s son,  Jonat han 

Li sowski , 3 who bought  i nsur ance f or  t he car  f r om Nor t her n 
                                                 

2 As expl ai ned mor e f ul l y  bel ow,  Wi sconsi n St at .  
§ 632. 32( 5) ( j )  per mi t s i nsur er s t o excl ude cover age under  
cer t ai n c i r cumst ances.   Al l  subsequent  r ef er ences t o t he 
Wi sconsi n St at ut es ar e t o t he 2005- 06 ver si on unl ess ot her wi se 
i ndi cat ed.  

3 Denni s Li sowski  t est i f i ed t hat  he consi der ed Jonat han t he 
owner  of  t he Avenger  and had i nt ended t o t r ansf er  t he t i t l e t o 
hi m but  had not  got t en ar ound t o doi ng so bef or e t he acci dent .   
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Pr ogr essi ve I nsur ance Company but  bought  no UI M cover age wi t h 

t hat  pol i cy.   The Mack semi  t r act or ,  whi ch Denni s Li sowski  used 

excl usi vel y f or  f ar mi ng,  was cover ed by a busi ness aut o pol i cy 

i ssued by Hast i ngs Mut ual  I nsur ance Company ( Hast i ngs Mut ual ) ,  

whi ch i ncl uded a UI M endor sement .  

¶4 That  busi ness aut o pol i cy i s t he pol i cy agai nst  whi ch 

t he cl ai m was made.   The car  acc i dent  i nvol v i ng t he Avenger ,  and 

gi v i ng r i se t o t hi s c l ai m,  occur r ed Januar y 18,  2004.   Jonat han 

Li sowski  was a passenger ,  and a f r i end of  hi s was dr i v i ng at  t he 

t i me of  t he acci dent .   

¶5 Jonat han Li sowski  sued Hast i ngs Mut ual ,  c l ai mi ng 

cover age under  t he UI M endor sement  t o t he busi ness aut o pol i cy 

on hi s f at her ' s semi  t r act or .   He cl ai med cover age on t he 

gr ounds t hat ,  as a f ami l y member  of  t he named i nsur ed,  he was 

ent i t l ed t o cover age f or  any i nj ur y caused by an under i nsur ed 

mot or i st .   Hast i ngs Mut ual  deni ed cover age on t he gr ounds t hat  

t he UI M pol i cy appl i ed t o cover ed aut os onl y.    

¶6 Fol l owi ng a hear i ng,  t he Buf f al o Count y Ci r cui t  Cour t ,  

t he Honor abl e James Duval l  pr esi di ng,  di smi ssed t he compl ai nt .   

The ci r cui t  cour t  f ound t hat :   ( 1)  Denni s Li sowski  was t he owner  

of  t he Avenger ;  ( 2)  Jonat han Li sowski  was a passenger  i n t he 

Avenger  when he was i nj ur ed;  ( 3)  Jonat han Li sowski  was an 

i nsur ed under  t he UI M endor sement  of  t he Hast i ngs Mut ual  pol i cy;  

( 4)  t he Avenger  was an under i nsur ed mot or  vehi c l e under  t he 

t er ms of  t he UI M endor sement ;  and ( 5)  t he Avenger  was not  a 

cover ed aut o i n t he Hast i ngs Mut ual  pol i cy.   Rel y i ng on 

Cr andal l ,  t he c i r cui t  cour t  concl uded t hat  " t he i nt r oduct or y 
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l anguage ' f or  a cover ed aut o'  i n t he UI M endor sement  r equi r ed 

Jonat han Li sowski  t o be an occupant  of  a cover ed aut o i n or der  

t o t r i gger  UI M cover age"  under  t he Hast i ngs Mut ual  pol i cy.   

Because t he Avenger  was not  a cover ed aut o under  t he pol i cy,  t he 

cour t  or der ed t he case di smi ssed.    

¶7 Jonat han Li sowski  appeal ed.   On August  23,  2007,  t he 

cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s cour t ,  but  we di d 

not  gr ant  t he cer t i f i cat i on.   I n an unpubl i shed per  cur i am 

opi ni on,  t he cour t  of  appeal s t hen af f i r med t he ci r cui t  cour t ' s  

deci s i on,  on t he same gr ounds:   t hat  Cr andal l  r equi r ed t he " f or  

a cover ed aut o"  l anguage t o be gi ven ef f ect ,  and t he Hast i ngs 

Mut ual  pol i cy t her ef or e di d not  pr ovi de UI M cover age.   Li sowski  

v.  Hast i ngs Mut .  I ns.  Co. ,  unpubl i shed sl i p op. ,  ¶9 ( Wi s.  Ct .  

App.  Jan.  31,  2008) .  

¶8 Jonat han Li sowski  f i l ed a pet i t i on f or  r evi ew,  and on 

May 13,  2008,  r evi ew was gr ant ed.  

I I .   STANDARD OF REVI EW 

¶9 I nt er pr et at i on of  an i nsur ance pol i cy pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent l y.   Smi t h v.  At l ant i c 

Mut .  I ns.  Co. ,  155 Wi s.  2d 808,  810,  456 N. W. 2d 597 ( 1990) .   I f  

wor ds or  phr ases i n a pol i cy ar e suscept i bl e t o mor e t han one 

r easonabl e const r uct i on,  t hey ar e ambi guous.   I d.  at  811.   I n 

such a case,  we const r ue t he pol i cy as i t  woul d be i nt er pr et ed 

by a r easonabl e i nsur ed.   Hol sum Foods v.  Home I ns.  Co. ,  162 

Wi s.  2d 563,  568- 69,  469 N. W. 2d 918 ( Ct .  App.  1991) .   I f  t he 

pol i cy i s not  ambi guous,  we wi l l  not  r ewr i t e i t  by const r uct i on 

t o i mpose l i abi l i t y  f or  a r i sk t he i nsur er  di d not  cont empl at e.   
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Tayl or  v.  Gr eat way I ns.  Co. ,  2001 WI  93,  ¶10,  245 Wi s.  2d 134,  

628 N. W. 2d 916.   " Appl y i ng t he canons of  i nt er pr et at i on f or  

i nsur ance cont r act s .  .  .  we i nt er pr et  t he pol i cy based on what  

a r easonabl e per son i n t he posi t i on of  t he i nsur ed woul d have 

under st ood t he wor ds t o mean. "   Mau v.  Nor t h Dakot a I ns.  Reser ve 

Fund,  2001 WI  134,  ¶17,  248 Wi s.  2d 1031,  637 N. W. 2d 45.   Wher e 

i t  i s  necessar y t o appl y a st at ut e,  t he r evi ew i s de novo.   

St at e v.  T. J.  I nt ' l ,  I nc. ,  2001 WI  76,  ¶20,  244 Wi s.  2d 481,  628 

N. W. 2d 774.  

I I I .   ANALYSI S 

¶10 Ther e i s no di sput e t hat  t he vehi c l e i nvol ved i n t he 

acci dent  was not  a cover ed vehi c l e under  t he Hast i ngs Mut ual  

busi ness aut o pol i cy.   Nor  i s t her e any di sput e t hat  Jonat han 

Li sowski  was an i nsur ed as a f ami l y member  of  t he named i nsur ed,  

Denni s Li sowski .   What  t he par t i es di sput e i s whet her  Jonat han 

Li sowski  was ent i t l ed t o cover age as an i nsur ed r egar dl ess of  

wher e he was at  t he t i me he was i nj ur ed by t he under i nsur ed 

mot or i st .   Jonat han Li sowski  cont ends t hat  even i f  Hast i ngs 

Mut ual  coul d have excl uded cover age f or  hi m under  t hese 

ci r cumst ances wi t hout  r unni ng af oul  of  Wi sconsi n l aw,  t he pol i cy  

was not  wr i t t en i n such a way t hat  i t  act ual l y and unambi guousl y  

di d so.   He poi nt s t o a st at ement  descr i bi ng UI M cover age as 

" al l  sums t he ' i nsur ed'  i s  l egal l y ent i t l ed t o r ecover  as 

compensat or y damages f r om t he owner  or  dr i ver  of  an 

' under i nsur ed mot or  vehi c l e. ' "   Jonat han Li sowski  al so poi nt s t o 

t he UI M endor sement ' s l anguage i dent i f y i ng i nsur eds.   Wher e t he 

named i nsur ed i s  an i ndi v i dual ,  t he endor sement  st at es,  i nsur eds 
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ar e " [ t ] he Named I nsur ed and any ' f ami l y member s' "  and " [ a] nyone 

el se ' occupyi ng'  a cover ed ' aut o' .  .  .  . "   Because t he f ami l y 

member  pr ovi s i on cont ai ns no ment i on of  a cover ed aut o,  he 

cont ends,  t her e i s no r equi r ement  t hat  a f ami l y member  of  t he 

named i nsur ed be i n a cover ed aut o i n or der  f or  cover age t o 

appl y.   He al so not es t hat  none of  t he endor sement ' s excl usi ons 

appl i es.  

¶11 Hast i ngs Mut ual  poi nt s t o t he sent ence at  t he t op of  

t he UI M endor sement  t hat  begi ns,  " For  a cover ed ' aut o' .  .  .  . "   

I t  cont ends t hat  t hi s l anguage mi r r or s t he " cover ed aut o"  

l anguage i n t he mai n body of  t he pol i cy and l i mi t s UI M cover age 

accor di ngl y.   As f or  t he excl usi ons,  Hast i ngs Mut ual  ar gues t hat  

t hey oper at e onl y t o l i mi t  cover age,  not  cr eat e i t ,  and t hat  t he 

excl usi ons ar e r el evant  onl y af t er  cover age i s est abl i shed.  

A.  The key l anguage 

¶12 The l anguage on whi ch t hi s case t ur ns i s f ound i n t he 

pol i cy ' s decl ar at i ons page and i n t he endor sement  f or  UI M 

cover age.   On t he decl ar at i ons page,  I t em One l i s t s Denni s 

Li sowski  as t he named i nsur ed.  I t em Two,  t he Schedul e of  

Cover ages and Cover ed Aut os,  says,  " Each of  t hese cover ages wi l l  

appl y onl y t o t hose ' aut os'  shown as cover ed ' aut os' .   ' Aut os'  

ar e shown as cover ed ' aut os'  f or  a par t i cul ar  cover age by t he 

ent r y of  one or  mor e of  t he symbol s f r om t he cover ed aut o 

sect i on of  t he busi ness aut o cover age f or m next  t o t he name of  
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t he cover age. " 4  The symbol  f r om t he busi ness aut o cover age f or m 

t hat  appear s next  t o t he UI M cover age on t he l i s t  of  cover ages 

under  I t em Two i s " 07. "   The busi ness aut o cover age f or m 

i ndi cat es t hat  wher e " 07"  i s used,  " any aut o"  means 

" Speci f i cal l y Descr i bed ' Aut os' . "   That  i s f ur t her  descr i bed as  

" [ o] nl y t hose ' aut os'  descr i bed i n I t em Thr ee of  t he 

Decl ar at i ons f or  whi ch a pr emi um char ge i s shown .  .  .  . "   I n 

I t em Thr ee,  t he " Schedul e of  Cover ed Aut os You Own"  l i s t s one 

vehi c l e:  t he 1985 Mack semi  t r act or .   The pr emi um f or  

under i nsur ed mot or i st  cover age f or  t hat  vehi c l e i s $30.  

¶13 Tur ni ng t o t he endor sement  page,  one f i nds t he wor ds,  

" For  a cover ed ' aut o'  l i censed or  pr i nci pal l y gar aged .  .  .  i n[ ]  

Wi sconsi n,  t hi s endor sement  modi f i es i nsur ance pr ovi ded under  

t he f ol l owi ng:   Busi ness Aut o Cover age For m. "   On t he same page,  

i n sect i on A. 1. ,  t he pol i cy r eads,  " We wi l l  pay al l  sums t he 

' i nsur ed'  i s  l egal l y ent i t l ed t o r ecover  as compensat or y damages 

f r om t he owner  or  dr i ver  of  t he ' under i nsur ed mot or  vehi c l e. ' "   

I n sect i on B. 1. ,  t he endor sement  st at es t hat  wher e t he named 

i nsur ed i s an i ndi v i dual ,  whi ch i s t he case her e,  i nsur eds ar e 

" [ 1] a.  The Named I nsur ed and any ' f ami l y member s' "  and " [ 1] b.  

Anyone el se ' occupyi ng'  a cover ed ' aut o' .  .  .  . "   

¶14 Ther e i s no di sput e t hat  Jonat han Li sowski ,  as a 

f ami l y member ,  i s  an i nsur ed under  hi s f at her ' s busi ness aut o 

                                                 
4 For  each t ype of  cover age ( l i abi l i t y ,  aut o medi cal  

payment s,  uni nsur ed mot or i st s,  under i nsur ed mot or i st ,  physi cal  
damage,  and compr ehensi ve) ,  t he Schedul e of  Cover ages and 
Cover ed Aut os al so l i s t s t he pol i cy l i mi t s and t he pr emi um.   
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pol i cy and under  t he UI M endor sement .   The Decl ar at i ons page 

desi gnat es Denni s Li sowski  as an i ndi v i dual ,  and t he 

Endor sement ,  i n sect i on B. 1. a. ,  says t he named i nsur ed and any 

" f ami l y member s"  ar e i nsur eds when t he named i nsur ed i s 

desi gnat ed i n t he Decl ar at i ons as an i ndi v i dual .  

B.  Di scussi on 

¶15 Jonat han Li sowski  advances a hal f - dozen r easons t he 

busi ness aut o pol i cy hi s f at her  hel d on t he 1985 Mack semi  

t r act or  shoul d pr ovi de cover age f or  t he i nj ur i es he sust ai ned as 

a passenger  i n t he Avenger ,  even t hough i t  i s not  a cover ed 

vehi c l e:   

( 1)  t he " f or  a cover ed aut o"  l anguage i n t he UI M 

endor sement  i s not  par t  of  t he pol i cy;  i t  i s  not hi ng 

mor e t han i nt r oduct or y l anguage and shoul d not  be 

gi ven ef f ect ;   

( 2)  t he UI M endor sement  changed t he " cover ed aut o"  

r equi r ement  i n t he decl ar at i ons page and t r umps any 

conf l i c t i ng l anguage el sewher e i n t he pol i cy;   

( 3)  Hast i ngs Mut ual  i s  wr ongl y seeki ng t o have t he cour t  

ei t her  add wor ds t o t he pol i cy or  wr i t e i nt o t he 

pol i cy a per mi ssi bl e excl usi on under  Wi s.  St at .  

§ 632. 32( 5) ( j )  t hat  Hast i ngs Mut ual  i t sel f  omi t t ed;  

( 4)  t he " f or  a cover ed aut o"  l anguage shoul d be t r eat ed as 

an excl usi on and const r ued nar r owl y agai nst  t he 

i nsur er ;   
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( 5)  t he i nt r oduct or y l anguage i s cont ext ual l y ambi guous 

and t hus must  be const r ued i n Jonat han Li sowski ' s 

f avor ;  and,  f i nal l y,   

( 6)  Cr andal l  shoul d not  appl y her e because i t  i s  f act ual l y 

di st i ngui shabl e and i t s hol di ng i s over br oad.  

¶16 Hast i ngs Mut ual  r esponds t hat  t he " f or  a cover ed aut o"  

l anguage i s par t  of  t he pol i cy,  and,  i f  char act er i zed as an 

excl usi on,  i s a pr oper  one;  t hat  t her e i s no ambi gui t y;  and t hat  

Cr andal l  i s  bot h r i ght l y deci ded and appl i cabl e.    

¶17 Jonat han Li sowski  f i r st  cont ends t hat  t he " f or  a 

cover ed aut o"  l anguage i s not  act ual l y a par t  of  t he pol i cy 

because i t  i s  mer el y " i nt r oduct or y l anguage. "   He cont ends t hat  

t hi s cour t ' s  dec i s i on i n Mau,  248 Wi s.  2d 1031,  r est s on t he 

pr emi se t hat  pr ef at or y headi ngs do not  det er mi ne cover age. 5  

¶18 Mau concer ned a Ger man t our i st ,  Wol f gang Mau,  who had 

pur chased an under i nsur ed mot or i st  i nsur ance pol i cy f or  a r ent al  

car .   Whi l e t r avel i ng,  he was i nvol ved i n a mi nor  acci dent  on an 

i cy r oad,  and a deput y st opped t o assi st  hi m.   At  t he deput y ' s 

r equest ,  Mau sat  i n t he squad car  whi l e t owi ng ar r angement s wer e 

made f or  t he di sabl ed vehi c l e.   As Mau wai t ed,  a passi ng dr i ver  

l ost  cont r ol  and cr ashed i nt o t he squad car ;  Mau sust ai ned 

ser i ous i nj ur y.   

                                                 
5 Jonat han Li sowski  al so pr of f er ed an af f i davi t  f r om an 

edi t or  of  an i nsur ance i ndust r y t r ade publ i cat i on i n suppor t  of  
hi s posi t i on t hat  t he i nt r oduct or y l anguage cannot  modi f y t he 
cover age t er ms.   For  t he r easons st at ed her ei n,  we do not  f i nd 
t he edi t or ' s af f i davi t  per suasi ve.  
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¶19 To det er mi ne whet her  t her e was cover age under  t he 

pol i cy Mau had pur chased f or  t he r ent al  car ,  we f i r st  det er mi ned 

t hat  " Mau [ was]  a named i nsur ed under  t he [ UI M]  pol i cy. "   We 

t hen det er mi ned t hat  t he occupancy r equi r ement  i n t he UI M 

endor sement  was not  val i d under  Wi s.  St at .  § 632. 32 ( 1995- 96)  

because t he st at ut e pr ohi bi t s an excl usi on f or  a named i nsur ed.   

Mau,  248 Wi s.  2d 1031,  ¶1.  

¶20 Mau i s i napposi t e her e;  t he f oot not e t o whi ch Jonat han 

Li sowski  c i t es says mer el y,  " [ R] at her  t han r el y i ng on t he 

headi ng t o det er mi ne who i s a named i nsur ed,  we l ook t o t he 

subst ance of  Endor sement  #1,  t he def i ni t i ons,  t o def i ne t he 

named i nsur ed. "   I d. ,  ¶14 n. 4 ( emphasi s added) .   The f i r st  

quest i on i n Mau was whet her  t he per son seeki ng cover age was a 

named i nsur ed,  and we wer e pr esent ed wi t h a pol i cy t hat  was 

ambi guous i n def i ni ng a named i nsur ed.   Ther e,  wher e t he 

decl ar at i ons page r ef er r ed t o t he endor sement  f or  t he named 

i nsur ed ( " Named I nsur ed:  See Endor sement  #1"  ( I d. ,  ¶10) ) ,  we di d 

not hi ng mor e t han r ead al l  of  " Endor sement  #1"  t o f i nd t he 

answer .   Not hi ng i n t hat  appr oach r equi r es us t o i gnor e l anguage 

i n t he Hast i ngs Mut ual  pol i cy.   Unl i ke i n Mau,  t he l anguage we 

l ook t o her e i s subst ant i ve l anguage,  not  a headi ng. 6  

¶21 Jonat han Li sowski ' s ar gument  t hat  t he endor sement  

changes t he pol i cy and t r umps any l anguage t o t he cont r ar y i n 

                                                 
6 I n t hi s case,  t he headi ng on t he endor sement  page——

" Wi sconsi n Under i nsur ed Mot or i st s Cover age" ——i s not  r el evant  t o 
t he quest i on of  whet her  t hi s busi ness pol i cy pr ovi des cover age 
when t he i nj ur ed per son i s nei t her  a named i nsur ed nor  an 
occupant  of  a cover ed vehi c l e.  
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t he decl ar at i ons page i s easi l y  di sposed of .   I t ' s  t r ue t hat  t he 

endor sement  says,  at  t he t op of  t he page,  " Thi s endor sement  

changes t he pol i cy.   Pl ease r ead i t  car ef ul l y. "   I t  i s  al so t r ue 

t hat  an endor sement  i s " a pr ovi s i on added t o an i nsur ance 

cont r act  al t er i ng i t s scope or  appl i cat i on t hat  t akes pr ecedence 

over  pr i nt ed por t i ons of  t he pol i cy i n conf l i c t  t her ewi t h. "   

Muehl enbei n v.  West  Bend Mut .  I ns.  Co. ,  175 Wi s.  2d 259,  265,  

499 N. W. 2d 233 ( Ct .  App.  1993) .   The endor sement  page si mi l ar l y 

not es,  " Wi t h r espect  t o cover age pr ovi ded by t hi s endor sement ,  

t he pr ovi s i ons of  t he cover age f or m appl y unl ess modi f i ed by t he 

endor sement . "   

¶22 Because t he endor sement  i t sel f  cont ai ns t he " f or  a 

cover ed aut o"  r equi r ement ,  t her e i s no conf l i c t  bet ween t he 

endor sement  and t he r est  of  t he pol i cy.   For  t he same r eason,  

t her e i s no way t o r ead t he endor sement  as modi f y i ng t he 

pr ovi s i ons of  t he Cover age For m t o expunge t he " cover ed aut o"  

r equi r ement .   As not ed above,  Jonat han Li sowski  cont ends t hat  

because t he def i ni t i on i n sect i on B. 1. a. ,  whi ch def i nes an 

i nsur ed as " [ t ] he Named I nsur ed and any ' f ami l y member s, ' "  

cont ai ns no ment i on of  a cover ed aut o,  t he r equi r ement  of  a 

cover ed aut o does not  appl y t o a f ami l y member  of  t he named 

i nsur ed.   He not es t hat  sect i on B. 1. b. ,  whi ch appl i es t o " anyone 

el se ' occupyi ng'  a cover ed ' aut o, ' "  does i mpose t he r equi r ement .   

These t wo pr ovi s i ons,  however ,  mer el y par r ot  t he st at ut e,  whi ch 

di ct at es what  a pol i cy must  cover .   See Wi s.  St at .  

§ 632. 32( 6) ( b) 1.  ( " No pol i cy may excl ude f r om t he cover age 

af f or ded or  benef i t s pr ovi ded [ ]  [ p] er sons r el at ed by bl ood,  
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mar r i age or  adopt i on t o t he i nsur ed. " ) ;  and Wi s.  St at .  

§ 632. 32( 3) ( a)  ( " [ E] ver y pol i cy .  .  .  i ssued t o an owner  shal l  

pr ovi de t hat  [ ]  [ c] over age pr ovi ded t o t he named i nsur ed appl i es 

i n t he same manner  and under  t he same pr ovi s i ons t o any per son 

usi ng any mot or  vehi c l e descr i bed i n t he pol i cy .  .  .  . " ) .   

These pr ovi s i ons,  whi ch ar e i ncl uded pur suant  t o st at ut e,  cannot  

be r ead as cr eat i ng UI M cover age f or  Jonat han Li sowski  wher e t he 

pol i cy,  r ead as a whol e,  expl i c i t l y  deni es i t .  

¶23 Jonat han Li sowski  cont ends t hat  f or  t hi s cour t  t o deny 

cover age her e we must  r ewr i t e t he pol i cy i n one of  t wo ways,  

ei t her  ( 1)  by addi ng i n wor ds such as " who i s occupyi ng a 

cover ed aut o"  t o t he def i ni t i on of  an i nsur ed;  or  ( 2)  by 

i nser t i ng an excl usi on per mi t t ed under  Wi sconsi n st at ut es t hat  

t he i nsur er  f ai l ed t o put  i nt o t he pol i cy expl i c i t l y  enough. 7  We 

                                                 
7 Wi sconsi n St at .  § 632. 32( 5) ( j )  per mi t s i nsur er s t o excl ude 

cover age under  cer t ai n c i r cumst ances:  

A pol i cy may pr ovi de t hat  any cover age under  t he 
pol i cy does not  appl y t o a l oss r esul t i ng f r om t he use 
of  a mot or  vehi c l e t hat  meet s al l  of  t he f ol l owi ng 
condi t i ons:  

1.  I s owned by t he named i nsur ed,  or  i s owned by t he 
named i nsur ed' s spouse or  a r el at i ve of  t he named 
i nsur ed i f  t he spouse or  r el at i ve r esi des i n t he same 
househol d as t he named i nsur ed.  

2.  I s not  descr i bed i n t he pol i cy under  whi ch t he 
cl ai m i s made.  

3.  I s not  cover ed under  t he t er ms of  t he pol i cy as a 
newl y acqui r ed or  r epl acement  mot or  vehi c l e.    

Jonat han Li sowski  ar gues,  wi t hout  c i t at i on t o aut hor i t y,  
t hat  such an excl usi on i s per mi ssi bl e onl y " i f  [ t he i nsur er ]  had 
speci f i ed t he t hr ee r equi r ement s of  Wi s.  St at .  § 632. 32( 5) ( j )  i n 
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di sagr ee.   As we expl ai ned above,  t he l anguage t hat  r equi r es 

denyi ng cover age i s al r eady f ound i n t he decl ar at i ons page and 

i n t he endor sement .   Fi r st ,  t he endor sement  page begi ns wi t h t he 

wor ds " For  a cover ed ' aut o, ' "  so t her e i s no need t o add t he 

wor ds t o t he endor sement .   Second,  t he pol i cy,  as wr i t t en,  

excl udes any vehi c l e owned by t he named i nsur ed t hat  i s nei t her  

descr i bed i n t he pol i cy nor  cover ed as a newl y acqui r ed vehi c l e.   

I n t he pol i cy,  one f i nds on t he Decl ar at i ons page t he " Schedul e 

of  Cover ages and Cover ed Aut os"  ( wi t h " 07"  i n t he col umn t i t l ed 

" Cover ed Aut os" )  and t he " Schedul e of  Cover ed Aut os You Own, "  

nei t her  of  whi ch i ncl ude t he Avenger .   The busi ness aut o 

cover age f or m i s t he cr oss- r ef er ence f or  t he desi gnat i on of  

" 07, "  whi ch expl i c i t l y  l i mi t s t he cover age t o " Speci f i cal l y 

Descr i bed ' Aut os. ' "   That  was a deci s i on made by Denni s Li sowski  

when he bought  t he pol i cy;  t her e ar e ot her  l evel s of  cover age 

avai l abl e whi ch pr ovi de cover age f or  any aut os owned by t he 

pol i cyhol der ,  even t hose t he pol i cyhol der  " acqui r e[ s]  owner shi p 

of  af t er  t he pol i cy begi ns. "   Jonat han Li sowski  ur ges us t o 

char act er i ze t he cover ed aut o l anguage as an excl usi on.   We 

agr ee wi t h hi m t hat  such an excl usi on,  somet i mes cal l ed a " dr i ve 

ot her  car  excl usi on, "  can be val i d onl y wher e i t  compl i es wi t h 

t he t hr ee speci f i c  r equi r ement s of  Wi s.  St at .  § 632. 32( 5) ( j ) .   

See Bl azekovi c v .  Ci t y of  Mi l waukee,  2000 WI  41,  234 Wi s.  2d 

587,  610 N. W. 2d 467.   Even i f  t he cover ed aut o l anguage i s so 

                                                                                                                                                             
t he expr ess wr i t t en excl usi on cl auses of  t he UI M endor sement . "  
Ther e i s,  however ,  no such r equi r ement  i n t he st at ut e.  
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char act er i zed,  however ,  i t  i s  val i d because i t  compl i es wi t h t he 

t hr ee speci f i c  r equi r ement s of  t he st at ut e:   I t  i s  owned by t he 

named i nsur ed,  i s not  descr i bed i n t he pol i cy under  whi ch t he 

cl ai m i s made,  and i s not  cover ed as a newl y acqui r ed or  

r epl acement  mot or  vehi c l e.   Wi s.  St at .  § 632. 32( 5) ( j )  

( per mi t t i ng i nsur er s t o make such excl usi ons) . 8  

¶24 Jonat han Li sowski  asser t s t hat  Mau compel s us t o 

const r ue t he " f or  a cover ed aut o"  l anguage as an excl usi on and 

t o const r ue i t  nar r owl y agai nst  t he i nsur er .   I n Mau,  one of  t he 

quest i ons bef or e t hi s cour t  was whet her  an " occupancy 

r equi r ement , "  t he equi val ent  of  a " cover ed aut o r equi r ement , "  

coul d appl y agai nst  a named i nsur ed under  Wi s.  St at .  

§ 632. 32( 6) .   I n or der  t o appl y t he st at ut e,  whi ch addr esses 

what  a pol i cy may not  excl ude,  we acknowl edged t hat  a 

r equi r ement  can be t he f unct i onal  equi val ent  of  an excl usi on.  

Mau,  248 Wi s.  2d 1031,  ¶33.   Jonat han Li sowski  cont ends t hat  t he 

same pr i nci pl e appl i es her e.   Such an appr oach does not  change 

t he out come.   Even wher e we const r ue l anguage nar r owl y,  we ar e 

st i l l  r equi r ed t o gi ve meani ng t o t he t er ms.   Cont r ar y t o hi s 

asser t i on,  i t  i s  not  necessar y t o gi ve t he " f or  a cover ed aut o"  

l anguage an " over l y br oad i nt er pr et at i on"  t o r each t he 

concl usi on t hat  i t  appl i es her e.   Even const r ui ng t he 

                                                 
8 Gi ven t hi s st at ut or y scheme,  t he di ssent ' s f ocus on t he 

di st i nct i ons bet ween Cl ass I  and Cl ass I I  i nsur eds i s mi spl aced,  
wher e,  as her e,  i t  i s  c l ear  under  t he l anguage of  t he pol i cy as 
wel l  as under  t he c i r cumst ances pr esent ed t hat  t her e i s no 
cover age;  t her ef or e,  we do not  f i nd t hat  di st i nct i on 
s i gni f i cant .   
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r equi r ement  as an excl usi on,  consi st ent  wi t h our  appr oach i n 

Mau,  we r each t he same r esul t . 9  

¶25 Jonat han Li sowski  asser t s t hat  a di scr epancy bet ween 

t he endor sement ' s st at ement s cr eat es ambi gui t y——t he i nt r oduct or y 

l anguage ment i ons cover ed aut os and t he cover age def i ni t i ons do 

not .   I f  wor ds or  phr ases i n a pol i cy ar e suscept i bl e t o mor e 

t han one r easonabl e const r uct i on,  t hey ar e ambi guous.   Mau,  248 

Wi s.  2d 1031,  ¶13.   However ,  we do not  r ead pol i cy t er ms i n 

i sol at i on.   As we not ed i n Mau,  " [ W] e must  gi ve meani ng t o al l  

pr ovi s i ons i n t he i nsur ance pol i cy. "   I d. ,  ¶20 n. 7 ( c i t i ng 2 Lee 

R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance 3d § 21: 19 ( Dec.  

1995)  ( " Al l  i t s  wor ds,  par t s,  and pr ovi s i ons must  be const r ued 

t oget her  as one ent i r e cont r act ,  each par t  i nt er pr et ed i n t he 

                                                 
9 Jonat han Li sowski  does not  c l ai m t hat  t he pol i cy v i ol at es 

Wi s.  St at .  § 632. 32( 6) ( b) 2.   Mau v.  Nor t h Dakot a I nsur ance 
Reser ve Fund,  2001 WI  134,  248 Wi s.  2d 1031,  637 N. W. 2d 45,  and 
Ruenger  v.  Soodsma,  2005 WI  App 79,  281 Wi s.  2d 228,  695 N. W. 2d 
840,  addr essed whet her  an occupancy r equi r ement  f or  a named 
i nsur ed vi ol at ed Wi s.  St at .  § 632. 32( 6) ( b) 2. ,  whi ch st at es:  

( b)  No pol i cy  may excl ude f r om t he cover age af f or ded 
or  benef i t s pr ovi ded:  

.  .  .  .  

2. a.  Any per son who i s a named i nsur ed or  passenger  i n 
or  on t he i nsur ed vehi c l e,  wi t h r espect  t o bodi l y 
i nj ur y,  s i ckness or  di sease,  i ncl udi ng deat h r esul t i ng 
t her ef r om,  t o t hat  per son.  

I n bot h cases,  t he answer  was t hat  an occupancy r equi r ement  
v i ol at ed t he st at ut e because bot h cases i nvol ved i nj ur ed par t i es 
who wer e named i nsur eds.   I n t hi s case,  t hat  st at ut e i s not  
i mpl i cat ed because Jonat han Li sowski  i s  nei t her  a " named 
i nsur ed"  nor  " [ a]  passenger  i n or  on t he i nsur ed vehi c l e. "    
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l i ght  of  al l  t he ot her  par t s,  i n connect i on wi t h t he r i sk or  

subj ect  mat t er . " ) ) .   The l anguage i n t he endor sement  whi ch 

r ef er s t o " cover ed aut o"  i s consi st ent  wi t h t he l anguage i n t he 

decl ar at i ons page, 10 whi ch al so r ef er s t o " cover ed aut os. "   The 

l anguage l i nks t he endor sement  page t o t he decl ar at i ons page.  

Havi ng consi der ed t he posi t i on t aken by t he di ssent ,  we f i nd i t  

mor e per suasi ve t o r ead t he " f or  a cover ed aut o"  l anguage as a 

key t o t he quest i on of  cover age.   

¶26 I t  i s  t r ue,  as Jonat han Li sowski  poi nt s out ,  t hat  none 

of  t he endor sement ' s excl usi ons appl i es. 11  But  t hat  makes no 

di f f er ence.   An excl usi on i s r el evant  onl y i n a cont ext  wher e 

cover age exi st s.   Cr andal l ,  269 Wi s. 2d 765,  ¶16 n. 2 ( " The 

Cr andal l s r ai se addi t i onal  ar gument s t o est abl i sh t hat  [ t hei r  

daught er ]  i s  an i nsur ed and t hat  none of  t he UI M excl usi ons 

appl i es.   However ,  t hose ar gument s do not  cr eat e 

cover age .  .  .  .   Rat her ,  cover age must  f i r st  be est abl i shed.   

Then,  i f  t he pol i cy pr ovi des cover age we woul d,  f or  exampl e,  

                                                 
10 See Dowhower  v.  West  Bend Mut .  I ns.  Co. ,  2000 WI  73,  ¶40,  

236 Wi s.  2d 113,  613 N. W. 2d 557 ( Br adl ey,  J . ,  concur r i ng)  
( " Ar guabl y,  t he Decl ar at i on page i s t he most  cr uci al  sect i on of  
t he pol i cy f or  t he t ypi cal  i nsur ed .  .  .  . " ) .  

11 The excl usi ons appl y,  f or  exampl e,  when t he named i nsur ed 
i s occupyi ng a vehi c l e he or  she owns t hat  i s not  a cover ed 
aut o;  when a f ami l y member  i s occupyi ng a vehi c l e t hat  t he named 
i nsur ed' s f ami l y  member  owns;  and when a f ami l y member  i s 
occupyi ng a vehi c l e owned by t he named i nsur ed t hat  has UI M 
cover age under  anot her  pol i cy.   Jonat han Li sowski  f i t  none of  
t hose descr i pt i ons.   He was not  t he named i nsur ed.   He was a 
f ami l y member  occupyi ng a car  ( t he Avenger )  owned by t he named 
i nsur ed ( Denni s Li sowski ) .   The car  had no UI M cover age under  
any ot her  pol i cy.  



No.  2006AP2662   

 

17 
 

anal yze whet her  any excl usi ons appl y. " ) ;  Bul en v.  West  Bend Mut .  

I ns.  Co. ,  125 Wi s.  2d 259,  263,  371 N. W. 2d 392 ( Ct .  App.  1985)  

( " Such cl auses subt r act  f r om cover age r at her  t han gr ant  i t . " ) .  

¶27 Jonat han Li sowski  and Hast i ngs Mut ual  di f f er  as t o t he 

appl i cabi l i t y  of  Cr andal l  t o t hi s case.   Cr andal l  i nvol ved a 

pol i cyhol der  who had pur chased a busi ness pol i cy  f or  hi s gar age 

oper at i ons.   The pol i cy cont ai ned a UI M endor sement .   When t he 

pol i cyhol der ' s daught er  was i nj ur ed i n an acci dent ,  i n a vehi c l e 

dr i ven by a f r i end,  t he daught er  sought  cover age under  her  

f at her ' s UI M cover age.   The endor sement  l anguage,  as her e,  

i ncl uded t he wor ds,  " For  a cover ed ' aut o'  l i censed or  

pr i nci pal l y gar aged,  or  ' gar age oper at i ons'  conduct ed i n 

Wi sconsi n,  t hi s endor sement  modi f i es i nsur ance .  .  .  . "   

Cr andal l ,  269 Wi s.  2d 765,  ¶2.  

¶28 Thi s case mi r r or s Cr andal l ' s  f act s i n r el evant  ways.   

Cr andal l  i nvol ved a busi nessowner ' s gar age oper at i ons pol i cy;  

her e,  t he pol i cy i nvol ved i s a busi ness aut o pol i cy.   The cover  

of  t he pol i cy her e not es i n l ar ge bol d t ype t hat  i t  i s  a 

" Busi ness Aut o Pol i cy. "   I n bot h cases,  an i nsur ed,  but  not  t he 

named i nsur ed,  was i nj ur ed whi l e a passenger  i n an under i nsur ed 

vehi c l e not  l i s t ed i n t he pol i cy.   The r el evant  l anguage i n t he 

pol i c i es '  endor sement s i s i dent i cal .  

¶29 We agr ee wi t h t he cour t  of  appeal s '  r easoni ng i n 

Cr andal l  t hat :  

[ T] hi s i s a pol i cy f or  Cr andal l ' s  busi ness,  not  f or  
hi m as an i ndi vi dual .  .  .  .   The pol i cy i s descr i bed 
i n var i ous pl aces wi t hi n t he pol i cy as a 
busi nessowner ' s pol i cy and a gar age pol i cy.   I t  woul d 
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be unexpect ed f or  t hi s k i nd of  pol i cy  t o cover  
Cr andal l  and hi s f ami l y under  c i r cumst ances whol l y 
unr el at ed t o Cr andal l ' s  busi ness.  

I d. ,  ¶9.  

I V.   CONCLUSI ON 

¶30 The " f or  a cover ed aut o"  l anguage on whi ch t hi s case 

t ur ns i s subst ant i ve l anguage t hat  appear s i n sever al  pl aces i n 

t he pol i cy,  i ncl udi ng t he endor sement  page.   When t he pr ovi s i ons 

of  t he pol i cy ar e r ead t oget her ,  t he l anguage i s not  ambi guous.   

We agr ee wi t h t he r easoni ng of  Cr andal l ,  269 Wi s.  2d 765,  and we 

bel i eve i t  cont r ol s her e.   Li ke Cr andal l ,  t hi s case concer ns an 

under i nsur ed mot or i st  ( UI M)  endor sement  t o a busi ness aut o 

pol i cy;  al so,  l i ke Cr andal l ,  i t  i nvol ves an i nj ur ed par t y who i s 

not  t he named i nsur ed,  a dr i ver  who i s not  an i nsur ed under  t he 

pol i cy,  and a vehi c l e not  l i s t ed i n t he pol i cy.   Even i f  t he 

cover ed aut o l anguage i s char act er i zed as an excl usi on i n t he 

UI M endor sement ,  i t  i s  val i d when t he condi t i ons i n Wi s.  St at .  

§ 632. 32( 5) ( j )  ar e sat i sf i ed,  as t hey ar e her e.   We t her ef or e 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶31 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y t hat  t he di sput e her e i s " whet her  Jonat han Li sowski  

was ent i t l ed t o cover age as an i nsur ed r egar dl ess of  wher e he 

was at  t he t i me he was i nj ur ed by t he under i nsur ed mot or i st . "   

Maj or i t y op. ,  ¶10 ( emphasi s added) .   Based upon what  I  r ef er  t o 

as Rul e 101 of  under i nsur ed mot or i st  cover age ( UI M) ,  t he answer  

i s undoubt edl y:  yes.  

¶32 By Rul e 101,  I  mean t hat  basi c t o t he nat ur e of  

under i nsur ed mot or i st  cover age i s t hat  i t  i s  " per sonal  and 

por t abl e"  f or  r esi dent  f ami l y member s of  t he named i nsur ed.   As 

a l ear ned t r eat i se on Wi sconsi n i nsur ance l aw expl ai ns:  " Keep i n 

mi nd t hat  UI M as wel l  as UM cover age i s per sonal  and por t abl e 

and f ol l ows Cl ass I  i nsur eds [ r esi dent  f ami l y member s of  t he 

named i nsur ed] . "   1 Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law 

§ 4. 14 ( 5t h ed.  2004) .   

¶33 What  does i t  mean t o be " per sonal  and por t abl e" ?  

" Per sonal "  means t hat  t he cover age f ol l ows t he per son and not  

t he vehi c l e,  and " por t abl e"  means t hat  i t  f ol l ows t he per son 

r egar dl ess of  wher e he i s at  t he t i me of  t he acci dent .   Unl i ke 

gener al  aut omobi l e l i abi l i t y  pol i c i es whi ch i nsur e a speci f i c  

aut o,  UI M pol i c i es i nsur e t he per son.  

¶34 We have pr evi ous l y expl ai ned t hat  cover age f or  Cl ass I  

i nsur eds f ol l ows t he i nsur ed " wher ever  he may go,  be i t  ' i n an 

unowned vehi c l e,  on a mot or cycl e,  on a bi cycl e,  whet her  af oot  or  

on hor seback or  even on a pogo st i ck. ' "   Teschendor f  v.  St at e 

Far m I ns.  Co. ,  2006 WI  89,  ¶25,  293 Wi s.  2d 123,  717 N. W. 2d 258 
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( quot i ng Wel ch v.  St at e Far m Mut .  Aut o I ns.  Co. ,  122 

Wi s.  2d 172,  181,  361 N. W. 2d 680 ( 1985) ) . 1  

¶35 The maj or i t y cor r ect l y acknowl edges t hat  t her e i s no 

di sput e t hat ,  as a r esi dent  f ami l y member  of  t he named i nsur ed,  

Jonat han i s a Cl ass I  i nsur ed.   Maj or i t y op. ,  ¶10.   Thus,  I  

concl ude based on Rul e 101 ( UI M cover age i s  " per sonal  and 

por t abl e" )  t hat  Jonat han i s cover ed under  hi s UI M pol i cy  

r egar dl ess of  wher e he was at  t he t i me he was i nj ur ed.   

¶36 The pr obl em wi t h t he maj or i t y opi ni on i s t wof ol d:  ( 1)  

by i gnor i ng t hi s basi c t enet  of  UI M cover age,  i t  col l apses t he 

di st i nct i on bet ween Cl ass I  and Cl ass I I  i nsur eds,  r equi r i ng al l  

i nsur eds t o be occupant s of  cover ed aut os;  and ( 2)  by concl udi ng 

t hat  t he l anguage of  t he pol i cy i s c l ear  and unambi guous,  i t  

cont r adi ct s a par ade of  cases f r om ot her  cour t s and avoi ds t he 

cannon of  const r uct i on t hat  ambi gui t y i s deci ded i n f avor  of  t he 

i nsur ed.  

I  

¶37 The maj or i t y concl udes t hat  occupancy of  a cover ed 

aut o i s a r equi r ement  f or  UI M cover age under  t hi s pol i cy.   I n 

r eachi ng t hi s concl usi on t he maj or i t y det er mi nes t hat  UI M 

cover age f or  Cl ass I  i nsur eds i s nei t her  " per sonal "  nor  

" por t abl e. "    

¶38 UI M pol i c i es t r adi t i onal l y cover  t hr ee di st i nct  

c l asses of  i nsur eds.   Wi sconsi n I nsur ance Law,  supr a,  § 4. 11.   

                                                 
1 Whi l e Teschendor f  deal t  wi t h an uni nsur ed mot or i st  ( UM)  

pol i cy,  i t s  anal ysi s appl i es t o UI M pol i c i es as wel l .   See 1 
Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 4. 14 ( 5t h ed.  
2004) .  
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The named i nsur ed and any r el at i ves who r esi de i n t he named 

i nsur ed' s househol d ar e Cl ass I  i nsur eds.   I d.   Cl ass I I  

i nsur eds,  or  " occupant  i nsur eds, "  i ncl ude anyone el se whi l e 

occupyi ng a cover ed aut o.   I d.   Fi nal l y,  anyone who i s ent i t l ed 

t o a der i vat i ve c l ai m i s a Cl ass I I I  i nsur ed.   I d.   I n Wi sconsi n 

as wel l  as nat i onal l y,  UI M cover age i s per sonal  and por t abl e f or  

Cl ass I  i nsur eds. 2 

¶39 The pr ovi s i ons of  Jonat han' s f at her ' s UI M pol i cy 

cor r espond wi t h t hi s under st andi ng of  UI M i nsur ance.   The 

i ni t i al  gr ant  of  cover age st at es t hat  Hast i ngs wi l l  " pay al l  

sums t he ' i nsur ed'  i s  l egal l y ent i t l ed t o r ecover  as 

compensat or y damages f r om t he owner  or  dr i ver  of  an 

' under i nsur ed mot or  vehi c l e. ' "   The pol i cy f ur t her  def i nes t hr ee 

di st i nct  c l asses of  i nsur eds:  

I .  The Named I nsur ed and any [ r esi dent ]  " f ami l y member s. "  

I I .  Anyone el se " occupyi ng"  a cover ed " aut o"  or  t empor ar y 

subst i t ut e f or  a " cover ed aut o" .  .  .  .   

I I I .  Anyone f or  damages he or  she i s ent i t l ed t o r ecover  

because of  " bodi l y i nj ur y"  sust ai ned by anot her  

" i nsur ed. "  

¶40 The def i ni t i on of  Cl ass I  i nsur eds cont ai ns no 

occupancy r equi r ement .   The onl y i nsur eds who must  occupy a 

cover ed aut o t o be af f or ded cover age ar e Cl ass I I  i nsur eds.   

                                                 
2 Wi sconsi n I nsur ance Law,  supr a,  § 4. 14;  see al so Al an I .  

Wi di ss & Jef f r ey E.  Thomas,  Uni nsur ed and Under i nsur ed Mot or i st  
I nsur ance § 33. 2 ( 3d ed.  2005)  ( " Most  s i gni f i cant l y,  
c l ause/ cl ass ( 1)  i nsur eds do not  have t o be an occupant  of  an 
i nsur ed vehi c l e when an i nj ur y occur s i n or der  t o be cover ed. " ) .  
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Under  t he maj or i t y ' s anal ysi s,  however ,  t her e i s no di st i nct i on 

bet ween Cl ass I  and Cl ass I I  i nsur eds——bot h must  be occupant s of  

a cover ed vehi c l e i n or der  t o r ecei ve cover age.   

¶41 An est abl i shed pr i nci pl e of  pol i cy i nt er pr et at i on i s 

t hat  cour t s shoul d r ead a pol i cy t o gi ve meani ng t o ever y 

pr ovi s i on,  avoi di ng const r uct i ons t hat  r ender  por t i ons of  t he 

pol i cy meani ngl ess.   I ser mann v.  MBL Li f e Assur .  Cor p. ,  231 

Wi s.  2d 136,  ¶25,  605 N. W. 2d 210 ( Ct .  App.  1999) .   I f  t he 

l anguage i s gi ven t he ef f ect  advanced by t he maj or i t y,  t he 

def i ni t i on of  Cl ass I  i nsur eds i s r ender ed meani ngl ess her e.   

Why woul d t he pol i cy di f f er ent i at e bet ween Cl ass I  i nsur eds and 

Cl ass I I  i nsur eds i f  t her e i s no di st i nct i on? 

¶42 Readi ng t hi s pol i cy t o gi ve meani ng t o ever y 

pr ovi s i on,  I  concl ude t hat  t her e i s a di st i nct i on bet ween Cl ass 

I  and Cl ass I I  i nsur eds——Cl ass I  i nsur eds need not  occupy a 

cover ed aut o i n or der  t o be cover ed under  t he UI M endor sement .   

As a Cl ass I  i nsur ed,  Jonat han' s UI M cover age i s per sonal  and 

por t abl e and he i s ent i t l ed t o cover age wher ever  he may go.  

I I  

¶43 Af t er  eschewi ng t hi s basi c pr i nci pl e of  UI M cover age,  

t he maj or i t y embar ks upon a det er mi nat i on of  whet her  t he 

l anguage of  t he pol i cy i s ambi guous or  unambi guous.   The 

l ynchpi n of  t he maj or i t y ' s anal ysi s i s t hat  t he l anguage of  t he 

pol i cy i s c l ear  and unambi guous.   I f ,  however ,  t he maj or i t y 

concl uded t hat  t he l anguage was ambi guous,  i t  woul d have t o 

deci de t he case i n f avor  of  cover age f or  Jonat han.   Ambi gui t y i n 

an i nsur ance pol i cy must  be const r ued i n f avor  of  cover age.   
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Fol kman v.  Quamme,  2003 WI  116,  ¶13,  264 Wi s.  2d 617,  665 

N. W. 2d 857.    

¶44 The pr obl em wi t h t he maj or i t y  opi ni on i s  t hat  i t  

r emai ns st eadf ast  t o i t s concl usi on t hat  t he l anguage i s c l ear  

and unambi guous,  di sr egar di ng t he concl usi ons of  cour t  af t er  

cour t  exami ni ng t he same l anguage.   I ndeed,  a par ade of  cour t s 

has exami ned i dent i cal  l anguage and r eached a concl usi on 

opposi t e t o t he maj or i t y.    

¶45 Bot h t he c i r cui t  cour t  and t he cour t  of  appeal s f ound 

Jonat han' s ar gument  t hat  t he l anguage was ambi guous t o be 

per suasi ve.   Nonet hel ess,  bot h cour t s wer e bound t o f ol l ow t he 

hol di ng of  Cr andal l  ex r el .  Johnson v.  Soci et y I nsur ance, 3 i n 

whi ch t he cour t  of  appeal s det er mi ned t hat  s i mi l ar  l anguage 

unambi guousl y r est r i ct ed UI M cover age t o occupant s of  cover ed 

aut os.   Bot h cour t s st r uggl ed t o r econci l e t he obvi ous ambi gui t y 

i n t hi s UI M endor sement  wi t h t he unequi vocal  hol di ng i n Cr andal l  

t hat  i t  was unambi guous.  

¶46 To begi n,  t he c i r cui t  cour t  st at ed t hat  Jonat han' s 

l egal  ar gument s and secondar y aut hor i t i es wer e per suasi ve:  " I  

woul d be t empt ed t o be sympat het i c t o t he l anguage——t o a f i ndi ng 

t hat  i t  does cr eat e ambi gui t y. "   Nonet hel ess,  t he cour t  

concl uded——as i t  must ——t hat  i t  was const r ai ned t o f ol l ow 

Cr andal l .    

¶47 I ni t i al l y ,  t he cour t  of  appeal s cer t i f i ed t he quest i on 

t o t hi s cour t ,  not i ng t hat  " [ t ] he i nt r oduct or y pr ovi s i on 

Cr andal l  r el i ed on i s pl ai nl y i nconsi st ent  wi t h t he pr ovi s i ons 

                                                 
3 2004 WI  App 34,  269 Wi s.  2d 765,  676 N. W. 2d 174.  
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t hat  f ol l ow i t "  and asked us t o modi f y,  l i mi t ,  or  over r ul e 

Cr andal l .   We di d not  accept  cer t i f i cat i on,  and t he cour t  of  

appeal s ul t i mat el y det er mi ned t hat  under  Cook v.  Cook, 4 i t  must  

f ol l ow t he concl usi on of  t he Cr andal l  cour t ,  even t hough i t  

di sagr eed wi t h i t .   Li sowski  v.  Hast i ngs Mut .  I ns.  Co. ,  No.  

2006AP2662,  unpubl i shed sl i p op. ,  ¶1 ( Ct .  App.  Jan.  31,  2008) .  

¶48 Li kewi se,  t he cour t  of  appeal s i n Ruenger  v.  Soodsma,  

2005 WI  App 79,  281 Wi s.  2d 228,  695 N. W. 2d 840,  st r uggl ed t o 

r econci l e Cr andal l ' s  unequi vocal  hol di ng wi t h pl ai nl y 

i nconsi st ent  pol i cy l anguage.   Ruenger ,  t he i nsur ed,  ar gued t hat  

i dent i cal  i nt r oduct or y l anguage as her e cr eat ed ambi gui t y when 

r ead i n conj unct i on wi t h t he cover age sect i on of  t he UI M 

endor sement .   I d. ,  ¶34.   The cour t  acknowl edged t hat  t he 

cover age sect i on of  t he UI M endor sement ,  r ead al one,  pr ovi ded 

cover age f or  t he Cl ass I  i nsur ed whi l e occupyi ng an uncover ed 

vehi c l e.   I d. ,  ¶31.   Not i ng t hat  t her e was mer i t  t o Ruenger ' s 

ambi gui t y ar gument ,  t he cour t  concl uded t hat  nonet hel ess,  i t  was 

bound by t he hol di ng i n Cr andal l .   I d. ,  ¶34.    

¶49 Cour t s ar ound t he count r y have exami ned i dent i cal  

l anguage and have uni f or ml y det er mi ned t hat  i t  i s  ambi guous.   

See Rei si g v.  Al l st at e,  645 N. W. 2d 544,  550- 51 ( Neb.  2002)  

( f i ndi ng ambi gui t y because t he t er ms of  t he UI M endor sement  

conf l i c t ed wi t h t he i nt r oduct or y  l anguage " f or  a cover ed aut o" ) ;  

Bushey v.  N.  Assur ance Co. ,  766 A. 2d 598,  603 ( Md.  Ct .  App.  

2001)  ( same) ;  see al so St oddar d v.  Ci t i zens I ns.  Co. ,  643 

                                                 
4 208 Wi s.  2d 166,  189,  560 N. W. 2d 246 ( 1997)  ( st at i ng t hat  

t he cour t  of  appeal s may not  over r ul e,  modi f y,  or  wi t hdr aw 
l anguage f r om a pr i or  cour t  of  appeal s deci s i on) .   
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N. W. 2d 265,  269 ( Mi ch.  Ct .  App.  2002)  ( det er mi ni ng t hat  a 

s i mi l ar  UI M endor sement  unambi guousl y pr ovi ded cover age t o a 

Cl ass I  i nsur ed even t hough t he i nsur ed di d not  occupy a cover ed 

aut o) .    

¶50 I t  shoul d gi ve t he maj or i t y pause t hat  i n al l  of  t hese 

cases,  t he cour t s have det er mi ned t hat  i dent i cal  l anguage was,  

at  t he ver y l east ,  cont ext ual l y  ambi guous.   Nonet hel ess,  t he 

maj or i t y unhesi t at i ngl y t ur ns a bl i nd eye t o t hi s over whel mi ng 

wei ght  of  aut hor i t y,  c l i ngs t o Cr andal l ,  and concl udes t hat  t he 

l anguage of  t he pol i cy i s c l ear  and unambi guous.   Wi sconsi n 

st ands al one i n t hi s i nt er pr et at i on.    

¶51 The maj or i t y det er mi nes t hat  t her e i s no ambi gui t y 

because t he cover ed aut o l anguage i n t he UI M endor sement  i s 

consi st ent  wi t h t he decl ar at i ons page of  t he l i abi l i t y  pol i cy.   

Maj or i t y op. ,  ¶25.   I t  i gnor es,  however ,  t he obvi ous conf l i c t  

bet ween t he cover ed aut o l anguage and t he gr ant  of  cover age i n 

t he UI M endor sement .   I n f ocusi ng on t he symmet r y bet ween t he 

decl ar at i ons page and t he " f or  a cover ed aut o"  l anguage,  t he 

maj or i t y ski r t s t he est abl i shed pr i nci pl e of  i nsur ance pol i cy 

const r uct i on t hat  ambi gui t y must  be const r ued i n f avor  of  

cover age.    

¶52 Fi nal l y,  as r equest ed by t he cour t  of  appeal s i n i t s 

cer t i f i cat i on memor andum t o t hi s cour t ,  I  woul d t ake t hi s 

oppor t uni t y t o modi f y Cr andal l .   The cour t  of  appeal s cor r ect l y 

expl ai ned t hat  " [ t ] he i nt r oduct or y pr ovi s i on Cr andal l  r el i ed on 

i s pl ai nl y i nconsi st ent  wi t h t he pr ovi s i ons t hat  f ol l ow i t . "   

Our  i nt er pr et at i on shoul d compor t  wi t h t he r eal i t y obser ved by 
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ot her  cour t s t hat  have exami ned t he same l anguage——t he pol i cy 

l anguage i s ambi guous.    

¶53 Al t hough t he maj or i t y pr ocl ai ms t hat  t he l anguage i s 

c l ear  and unambi guous,  i t  does not  necessar i l y  make i t  so.   

I nst ead,  al l  t oo of t en t hi s cour t  f i nds pol i cy l anguage 

unambi guous whi ch t hen obvi at es t he need f or  f ur t her  meani ngf ul  

anal ysi s.   I  am r emi nded of  t he wor ds of  a nonsense poem by 

Lewi s Car r ol l :  " I  have sai d i t  t hr i ce:  What  I  t el l  you t hr ee 

t i mes i s t r ue. " 5 

¶54 Just  because Wi sconsi n cour t s t hr i ce pr ocl ai m t hat  

t hi s l anguage i s  c l ear  and unambi guous,  i t  makes i t  no mor e t r ue 

t han was t he pr ocl amat i on i n Car r ol l ' s  poem.   For  t he above 

r easons,  I  woul d concl ude t hat  Jonat han' s i nj ur i es ar e cover ed 

                                                 

5 " Just  t he pl ace f or  a Snar k! "  t he Bel l man cr i ed,  
As he l anded hi s cr ew wi t h car e;  
Suppor t i ng each man on t he t op of  t he t i de 
By t he f i nger  ent wi ned i n hi s hai r .  
 
" Just  t he pl ace f or  a Snar k!  I  have sai d i t  t wi ce:  
That  al one shoul d encour age t he cr ew.  
Just  t he pl ace f or  a Snar k!  I  have sai d i t  t hr i ce:  
What  I  t el l  you t hr ee t i mes i s t r ue. "  
 
Lewi s Car r ol l ,  " The Hunt i ng of  t he Snar k"  ( 1876) .   
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under  hi s f at her ' s UI M pol i cy.   Thi s i nt er pr et at i on i s  

consi st ent  wi t h est abl i shed pr i nci pl es of  UI M cover age and of  

i nsur ance pol i cy i nt er pr et at i on.   Accor di ngl y,  I  r espect f ul l y 

di ssent .  

¶55 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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